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Kucera, Cindy 

From: spollack [spollack@navajo.org]

Sent: Wednesday, August 31, 2005 4:02 PM

To: strategies@lc.usbr.gov

Cc: smcelroy@greenelawyer.com

Subject: 70 FR 34794

Attachments: NN comments on 70 FR 34794.pdf

Page 1 of 1

9/6/2005

Attached are the comments of the Navajo Nation in response to 70 FR 34794 - Colorado River 
Reservoir Operations: Development of Management Strategies for Lake Powell and Lake Mead 
Under Low Reservoir Conditions.  The original will be mailed tomorrow.  A separate copy is also 
sent via fax. 
  
Please do not hesitate to contact me if you have any questions concerning this matter. 
  
Stanley Pollack 
  
This message may contain confidential information.  If you are not the intended recipient, please 
delete the email and inform the sender immediately.  Thank you. 
  
Stanley M. Pollack 
Navajo Nation Department of Justice 
P.O. Box 2010 
Window Rock, AZ 86515 
  
928.871.6192 (P) / 928.871.6200 (F) 

rzubia
Text Box
L.002



THE
NAVAJO
NATION

P.O. Box 9000    !     WINDOW ROCK, ARIZONA  86515    !    (928) 871-6000

___________________________________________________________________________________________________________
JOE SHIRLEY, JR.  FRANK J. DAYISH, JR.
PRESIDENT  VICE PRESIDENT

August 31, 2005

VIA U.S. Mail & email

Robert W. Johnson, Regional Director
Bureau of Reclamation 
Lower Colorado River Region
Attention: BCOO-1000
P.O. Box 61470
Boulder City, NV 89006

Re: Comments on Development of Management Strategies for Lake Powell and
Lake Mead Under Low Reservoir Conditions; 70 Federal Register 34794
(June 15, 2005)

Dear Mr. Johnson:

I am writing on behalf of the Navajo Nation regarding the Department of the
Interior’s (“Department”) current effort to develop management strategies for Lake Powell
and Lake Mead under low Reservoir conditions. In developing such strategies, the United
States must account for the outstanding needs of the Navajo Nation for water from the
Lower Basin and take all steps necessary to secure a firm and reliable supply of water from
the Colorado River for the benefit of the Navajo Nation and its 60,000+ members who live
on the Arizona portion of the Navajo Reservation in the Lower Basin.  The federal
government’s failure to ensure a water supply to meet the present and future needs of the
Navajo Nation not only jeopardizes the future of the Navajo Nation but also leaves all other
water users on the Colorado River under a substantial cloud with regard to their ability to
continue to use water which is currently allocated to them.  The adverse effect of this
uncertainty is greatly exacerbated in times of shortage – precisely the issue now before the
Department.

Historically, the Secretary of the Interior (“Secretary”) has failed to account for the
water rights and needs of the Navajo Nation as she implemented her duties to manage the
waters of the Lower Basin under the Decree in Arizona v. California, 376 U.S. 340, 353
(1964) and other authorities. Pursuant to the Boulder Canyon Project Act of 1928, 45 Stat.
1057 (codified as amended at 43 U.S.C. §§ 617-617u), the Secretary entered into a
contract with Arizona in 1944 for delivery of 2.8 million acre-feet per year (“mafy”) of the
water from the Colorado River.  Arizona v. California, 373 U.S. 546, 562 (1963).  As the
Supreme Court has noted, the Secretary, while exercising physical control over the water
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diverted from Lake Mead in satisfaction of Arizona’s contractual rights, must also “charge
[Arizona] for diversions from the mainstream between Lee Ferry and the damsite . . . .”  Id.
at  591.  

Although the Navajo Reservation borders the Colorado River below Lee Ferry and
above Lake Mead, the Secretary has never sought to secure water from the Lower Basin
of the Colorado River to maintain the Navajo Reservation as a permanent homeland for
the members of the Navajo Nation.  The Arizona Supreme Court recently explained that
“[i]n its role as trustee of [Indian] lands, the government must act for the Indians’ benefit.”
In re the Gen. Adjudication of All Rights to Use Water in the Gila River System and Source,
35 P.3d 68, 74 (Ariz. 2001) (citing United States v. Mitchell, 463 U.S. 206, 225-26 (1983)).
The Arizona Court agreed  “with the Supreme Court that the essential purpose of Indian
reservations is to provide Native American people with a ‘permanent home and abiding
place,’. . .  that is, a ‘livable’ environment.”   Id. (citing Winters v. United States, 207 U.S.
564, 565 (1908)); Arizona v. California, 373 U.S. at 599).  There is no question but that the
Navajo Reservation requires water from the Lower Basin above Lake Mead if  the present
and future needs of its members are to be met.  Indeed, every recent study examining the
needs of the Navajo Nation in the Lower Basin has concluded that water from the main
stem is required to meet the long term needs of the members of the Navajo Nation.
Accordingly, as she  carries out her other duties on the Colorado River, the Secretary, as
trustee for the Navajo Nation,  must also take the necessary steps to protect such a water
supply for the benefit of the Navajo Nation.  See Pyramid Lake Paiute Tribe v. Morton, 354
F. Supp. 252, 256 (D.D.C.) (“The Secretary was obliged to formulate a closely developed
regulation that would preserve water for the Tribe.  He was further obliged to assert his
statutory and contractual authority to the fullest extent possible to accomplish this result.”),
supplemented on other grounds, 360 F. Supp. 669 (D.D.C. 1973), rev’d on other grounds,
499 F.2d 1095 (D.C. Cir. 1974), cert. denied, 420 U.S. 962 (1975). In short, the Secretary’s
failure to set aside water to meet the needs of the Navajo Nation is detrimental to the
interests of the Navajo Nation and severely undercuts the certainty of the water supplies
available for use by other parties relying on the Colorado River to meet their communities’
needs.  

In stark contrast to the neglect of Navajo interests for which the Secretary has a
trust responsibility, the Secretary and her predecessors have aggressively sought to
implement their responsibilities to manage the waters of the Lower Basin below Lake Mead
for the benefit of other water users.  Among the actions taken by the Department is the
promulgation of the Offstream Storage of Colorado River Water in Development and
Release of Intentionally Created Unused Apportionment in the Lower Division States, 64
Fed. Reg. 58,986, 59,006 (Nov. 1, 1999) (codified as 43 C.F.R. pt. 414) (“Interstate
Banking Regulations).  Those regulations allow Southern Nevada Water Authority
(“SNWA”) and Metropolitan Water District of Southern California to obtain water in excess
of their states’ basic apportionments.  Under the Interstate Banking Regulations, the
Arizona Water Banking Authority will seek to store in central Arizona groundwater basins
as much at 1.2 mafy of water for SNWA’s benefit.  The stored water will be taken from

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1908100233&ReferencePosition=208
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Lower Basin water supplies available to Nevada and Arizona. When SNWA ultimately
needs the water, the Secretary will deliver Colorado River water to that entity and the
Arizona Water Banking Authority will retrieve the water stored underground in Arizona for
use by the Arizona entities who otherwise would have been entitled to use Colorado River
water.  Id.  There is already more water in storage in Arizona for SNWA’s benefit than the
Navajo Nation is likely to require from the Colorado River.  

The Secretary also has been actively involved in the allocation of Arizona’s 2.8 mafy
of Lower Basin water to Arizona entities. The Secretary, in collaboration with the State of
Arizona and the Central Arizona Water Conservation District has committed all but
approximately 13,000 acre-feet per year (“afy”) of the approximately 1.3 mafy of water set
aside for Arizona uses along the Colorado River. Included in that amount are various
contracts and the present perfected rights held by Arizona water users. Admirably, the
Secretary has fought to provide water from the Central Arizona Project for tribes in central
Arizona with no claim to the waters of the Colorado River.  Unfortunately,under the recent
legislation settling the claims of the Gila River Indian Community, the water supply
expressly set aside for the settlement of other tribal claims is minimal, given the
outstanding claims within the State and the substantial needs of the Navajo Nation.
 

The Surplus Guidelines further reflect the Secretary’s continuing efforts to
implement her obligations under the 1964 Decree in Arizona v. California while neglecting
her obligation to protect the interests of the Navajo Nation. The Surplus Guidelines
establish rules for the determination of when surpluses may be available under the 1964
Decree and when to allocate those surpluses to California and Nevada.  The Secretary
negotiated the guidelines with the seven basin states. Significantly, the Secretary
committed to use any surplus that would be allocated to Arizona under the 1964 Decree
for the benefit of Nevada and California without regard to the outstanding needs of the
Navajo Nation.  Because the interests of the Navajo Nation were not adequately
considered in the environmental compliance documents for that process,  the Secretary’s
implementation of those guidelines is subject to judicial challenge in Navajo Nation v.
Norton, No. CIV 03 0507 PCT PGR (D. Ariz. filed Mar. 14, 2003).  Certainly, it is not
adequate as trustee for the Navajo Nation for the Secretary to advise the Navajo Nation
that its interests in the waters of the Colorado River will be adequately protected by the
Decree in Arizona v. California when neither that decree or any other court order or
executive document determines and protects the interests of the Navajo Nation.

To conclude, the Secretary must account for the needs of the Navajo Nation as she
undertakes the difficult task of developing guidelines to deal with Lake Powell and Lake
Mead in times of shortage.  Absent forceful action by the Secretary to secure an adequate
water supply for the Navajo Nation, the stated objective of providing certainty about the
quantities of water available to other users cannot be achieved because those supplies will
always be at risk from the outstanding and un-quantified Navajo claims.  While it is not
surprising that the Department is concerned over whether water supplies from the
Colorado River can continue to fill the pipelines of heavily subsidized federal projects to
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deliver water to cities far distant from the Colorado River such as Albuquerque and
Phoenix, members of the Navajo Nation living within a stone’s throw of the River continue
to haul water to their homes to meet their most basic needs.  In sum, the Department’s
long neglect of Navajo needs for water from the Colorado River is doubly defective since
it is both grossly unfair to the Navajo Nation and cannot be reconciled with the
Department’s stated objective of providing certainty to its management of the Colorado
River.

Sincerely,

THE NAVAJO NATION

s/signed on original
Joe Shirley, Jr.
President

cc: Michael A. Gheleta, USDOJ
Vanessa Boyd Willard, USDOJ
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